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Abstract: The absence of a clear time limit for criminal investigations under the Indonesian Crim-

inal Procedure Code (KUHAP) has frequently resulted in protracted investigations, effectively 

keeping individuals in a state of perpetual suspecthood. Textually, Article 77 of KUHAP limits the 

scope of pretrial review (praperadilan) to a closed list, without explicitly including investigation 

delays as a reviewable matter. This limitation generates legal uncertainty for suspects and impedes 

the protection of fundamental human rights guaranteed in criminal proceedings. This study ex-

amines the urgency of expanding the scope of pretrial review to encompass unduly prolonged in-

vestigations. Using a qualitative method with a normative-juridical approach, it analyzes primary, 

secondary, and tertiary legal materials to identify legal gaps and propose normative solutions. The 

findings indicate that investigations prolonged without reasonable justification violate human 

rights and undermine the principles of prompt, simple, and low-cost justice. From a progressive 

law perspective, pretrial applications challenging undue delay should be admissible to prevent 

abuse of authority by investigators. Consequently, unreasonably prolonged investigations lacking 

active and genuine investigative measures should be construed as a form of material termination of 

investigation. The study recommends that pretrial judges apply progressive legal reasoning 

(rechtsvinding) to accept such applications, thereby ensuring legal certainty and restoring the 

rights of suspects affected by defective judicial administration. 

Keywords: Pretrial Review; Protracted Criminal Investigation; Undue Delay; Progressive Law; 

Legal Certainty; Human Rights Protection 

 

1. Introduction 

When someone has committed an act that is categorized as a crime (strafbaarfeit), the 

Republic of Indonesia Police (POLRI), which is authorized by the state through Article 1 

Paragraph 1 and 4 of Law Number 8 of 1981 concerning Criminal Procedure Law, can 

immediately follow up on the crime, which in criminal procedure law is known as in-

vestigation and examination. If the act (Feit) can be categorized as a criminal act that has 

fulfilled the principle of legality in Article 1, then the stage goes up to the investigation 

stage. Here there is a determination whether the act is categorized as a criminal act or 

not, which is a process that should not be ignored, considering the risk if the act turns out 

not to be a criminal act but the stage has gone up to the level of investigation or even 

prosecution, then of course this can be detrimental to many parties starting from the 

perpetrator, the victim, to the law enforcement officers concerned. Andi Hamzah, in his 

book, also said that the principle of legality prevents the authorities from taking arbitrary 

action against people outside the law (Hamzah, 2017). 

The effectiveness of law enforcement in Indonesia is the highest hope for justice 

seekers who are caught in legal problems, but in reality, many problems with law en-

forcement in Indonesia are currently encountered that harm justice, such as the prolifer-

ation of cases whose status is unclear. The problem of unclear case status is diverse in 

form, it can be caused by insufficient initial evidence but the case is still forced to con-

tinue, or it can also be caused by cases being stopped by law enforcement without a clear 
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legal basis, generally based on empirical facts this is often found at the investigation and 

prosecution levels.(Fani, 2021)  

At this stage, a person is designated as a suspect solely based on "sufficient prelim-

inary evidence" obtained from the results of an investigation conducted by an investiga-

tor. Essentially, the function of sufficient preliminary evidence can be classified into two 

categories: (i) as a prerequisite for: (i) conducting an investigation and (ii) determining 

suspect status for a person suspected of having committed a crime.(Saragih, 2024) Crim-

inal procedural law also recognizes the principle of presumption of innocence, so that a 

person's human rights must be respected, one of which is realized through the pretrial 

institution in accordance with Article 77 of the Criminal Procedure Code.(Kusuma Wijaya 

W.M et al., 2020) 

One criticism of the pretrial process is its failure to ensure a fair legal process. The 

pretrial mechanism is considered dysfunctional because its implementation is considered 

detrimental to justice seekers, such as complicated procedures, wasted time, high costs, 

and the potential for intimidation from law enforcement officials (Faisal, 2023). "Justice 

delayed is justice denied"," said British politician William Gladstone, illustrating the im-

portance of the principle of speedy justice. A protracted process of resolving cases is tan-

tamount to a disregard for justice itself (Hairi, 2016). Protracted investigations often lead 

to legal uncertainty and arbitrary law enforcement practices. This is in contrast to the ob-

jectives ofdue process of lawthat respects human rights. Human rights protection has not 

been effectively understood since the investigation process, creating a separate problem 

that is at the root of the pretrial motion for social justice for all Indonesians (Ferdinan 

Manuel & Elmir, 2022). 

Judges, as law enforcement and justice actors, must be able to keep up with legal 

developments in society. With their authority, a judge must be able to establish laws that 

previously did not exist, and this is done using the method of legal discovery (Legality) 

which must be legally accountable. The legal discovery by the Judge in relation to the 

expansion of the object and scope of the Pretrial is increasingly broad and expanding. In-

itially, it emerged from the legal discovery by the Pretrial Judge through legal considera-

tions in his decision, and even to date there have been 4 (four) Decisions granted by the 

Constitutional Court that expand the scope and object of the pretrial (Wahyu Iswantoro, 

2018). Currently, the object of pre-trial proceedings has been expanded from that regu-

lated in Article 1 point 10 of the Criminal Procedure Code, this expansion is due to several 

Constitutional Court Decisions as follows: (a) Constitutional Court Decision Number 

21/PUU-XII/2014 (Determination of Suspect as Object of Pretrial); (b) Constitutional Court 

Decision Number 102/PUU-XIII/2015 (Provisions on the Dismissal of Pretrial Applica-

tions); (c) Constitutional Court Decision Number 109/PUU-XIII/2015 (Limitation of the 

Scope of Material Law of Pre-Trial); (d) Constitutional Court Decision Number 130/PUU 

XIII/2015 (Provisions for Submission of SPDP). 

Despite significant progress, there are no specific regulations governing the lengthy 

or protracted investigation of suspects as a subject of pretrial motions. It should be noted 

that the lack of a timeframe for investigations can sometimes lead to lengthy proceedings, 

leading to concerns about the legal consequences.de factoIn fact, the investigation has been 

stopped, but the investigators have not issued a Letter of Order to Stop Investigation 

(SP3). There are numerous examples of cases where files have been shuttled between in-

vestigators and prosecutors due to sectoral selfishness on the part of law enforcement of-

ficials (Prastowo, 2013). This condition highlights the institutional need for judicial 

mechanisms such as pre-trial hearings to provide solutions when investigations are de-

layed.which is clearly protracted without any active investigative efforts by investigators. 
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Despite the existence of pretrial mechanisms under Article 77 of the Indonesian 

Criminal Procedure Code (KUHAP), several specific gaps hinder their effectiveness in 

addressing the problem of “perpetual suspecthood.” First, the KUHAP does not establish 

a clear and enforceable timeframe for the completion of criminal investigations, leaving 

investigators with discretionary power to extend investigations indefinitely. This gap 

creates legal uncertainty for suspects who may remain in a prolonged state of suspicion 

without formal charges. Second, Article 77 limits the object of pretrial review to a closed 

list, such as unlawful arrests or detention, but it does not explicitly include delayed or 

protracted investigations as a reviewable matter. Consequently, suspects cannot challenge 

the undue length of investigations through pretrial applications, leaving them vulnerable 

to potential abuse of authority by law enforcement officials. Third, there is no obligation 

for investigators to issue formal decisions to terminate investigations (SP3) when cases are 

inactive or abandoned, which further perpetuates legal limbo and undermines the pro-

tection of fundamental human rights. Collectively, these gaps demonstrate that while 

pretrial mechanisms are intended to safeguard due process and human rights, their cur-

rent scope is insufficient to prevent or redress the harms caused by prolonged investiga-

tions. 

This study aims to evaluate the urgency of expanding the scope of pretrial pro-

ceedings to include protracted investigations for the protection of human rights. This will 

ensure effective completion of the investigation process and achieve the principles of a 

simple, expeditious, and cost-effective justice system. 

2. Materials and Methods 

This study employs a normative legal research (doctrinal legal research) approach, 

which systematically examines legal rules, principles, and doctrines to address specific 

legal issues.(Rijadi, 2022) This method is suitable for an in-depth analysis of criminal 

procedural provisions, jurisprudence, and regulations related to pretrial decisions, par-

ticularly in identifying gaps that allow for protracted investigations and “perpetual 

suspecthood. 

Data collection was conducted through systematic document studies, including 

inventorying, reviewing, and tracking relevant legal materials. Primary sources in-

cluded Law Number 8 of 1981 concerning the Criminal Procedure Code (KUHAP) and 

jurisprudence; secondary sources included books, journal articles, and scientific litera-

ture; and tertiary sources included legal dictionaries and regulatory indexes (Ariawan, 

2013).  

Data analysis was conducted qualitatively through several stages: mapping legal 

materials, grouping them according to regulatory hierarchy, performing content analy-

sis to extract legal norms and principles, and identifying gaps or inconsistencies in the 

law. This approach enables the study to critically evaluate the adequacy of pretrial 

mechanisms and propose normative solutions for protecting suspects’ rights and en-

suring procedural justice. 

3. Results and Discussion 

The qualitative analysis in this study followed a systematic procedure to ensure that the 

findings are well-supported and relevant to the research objectives. First, legal materials 

were mapped and categorized based on their source and hierarchy, including primary 

legal instruments such as the Criminal Procedure Code (KUHAP) and relevant juris-

prudence, secondary sources such as books and journal articles, and tertiary sources like 

legal dictionaries and regulatory indexes. This mapping enabled the identification of the 

scope, limitations, and intersections of legal norms governing pretrial mechanisms and 
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criminal investigations. Subsequently, content analysis was applied to extract legal prin-

ciples, identify inconsistencies or ambiguities, and highlight areas where the law may fail 

to prevent prolonged investigations or “perpetual suspecthood.” 

Through this process, several critical gaps in the legal framework were revealed. For 

example, the analysis showed that the absence of clear investigative time limits, the 

closed scope of Article 77 of KUHAP, and the lack of obligations for issuing formal in-

vestigation termination letters (SP3) collectively undermine the effectiveness of pretrial 

mechanisms. By systematically comparing statutory provisions with jurisprudence and 

legal principles, the study was able to propose normative solutions, such as expanding 

the scope of pretrial review to include protracted investigations, and emphasizing the 

role of progressive judicial reasoning (rechtsvinding) to protect suspects’ rights. This 

approach ensures that the recommendations are grounded in both legal doctrine and 

practical considerations, providing a robust foundation for enhancing procedural justice 

in Indonesia. 

3.1. Thel Concelpt of Preltrial Institutions in Indonelsia 

Preltrial helarings, as a form of lelgal protelction for suspelcts, havel gaineld 

lelgitimacy in thel Indonelsian justicel systelm and arel elxplicitly relgulateld in Law Numbelr 8 

of 1981 concelrning thel Criminal Proceldurel Codel. In this relgulation, thel provisions 

govelrning preltrial helarings selrvel as a normativel basis for law elnforcelmelnt 

officials—including judgels, invelstigators, and proselcutors—in elnsuring and 

safelguarding thel rights of suspelcts in thel criminal justicel procelss, including:(Sunarto & 

Toelrino, 2022) (a) ELqual lelgal trelatmelnt for all individuals belforel thel law without 

discrimination of any kind.  (b) Arrelsts, deltelntion, selarchels and selizurels may only bel 

carrield out on thel basis of a writteln ordelr in accordancel with thel law, and only in 

circumstancels and proceldurels relgulateld by law. (c) ELvelry pelrson who is suspelcteld, 

arrelsteld, deltaineld, trield, or prelselnteld at a preltrial helaring is prelsumeld innocelnt. (0 

dIndividuals who arel arrelsteld or deltaineld without clelar and lelgitimatel grounds must bel 

provideld with compelnsation and relhabilitation. (e) Thel elxamination procelss in preltrial 

helarings must bel carrield out quickly, simply, at low cost, frelelly, honelstly and 

impartially. (f) In making a prel-trial delcision, thel judgel must act with thel utmost fairnelss, 

by carelfully considelring thel statelmelnts and witnelssels prelselnteld by both thel applicant 

and thel delfelndant. (g) Preltrial helarings must bel opeln to thel public, elxcelpt in casels 

othelrwisel relgulateld by law. 

Thel Intelrnational Covelnant on Civil and Political Rights (ICCPR), as a lelgal in-

strumelnt following on from thel Univelrsal Delclaration of Human Rights, providels morel 

deltaileld guidellinels relgarding control melchanisms against coelrcivel melasurels. Articlel 9 

paragraph (4) stipulatels that: "Anyonel who is delpriveld of his libelrty by arrelst or delteln-

tion shall bel elntitleld to takel proceleldings belforel a court, in ordelr that thel court may 

delcidel without dellay on thel lawfulnelss of his deltelntion and ordelr his rellelasel if thel del-

telntion is not lawful." 

In addition, Articlel 14 of thel ICCPR outlinels thel rights of individuals in conflict 

with thel law, which arel divideld into threlel parts. Thel first part, which contains thel basic 

principlels, covelrs selvelral elsselntial rights: thel right to relcognition as a pelrson belforel the l 

law; thel right to a fair and public trial by a compeltelnt, indelpelndelnt, and impartial tri-

bunal elstablisheld by law; and thel right to bel prelsumeld innocelnt until proveln guilty ac-

cording to law (Martufi & Pelristelridou, 2022). 

Thel selcond selction, which selts out minimum standards, guarantelels thel following 

rights: thel right to bel promptly and in deltail informeld of thel naturel and grounds of any 

chargels brought against onelsellf; thel right to adelquatel timel and facilitiels to prelparel onel's 

delfelnsel and to communicatel with lelgal counsell; thel right to bel trield without unrelasona-

blel dellay; thel right to bel prelselnt at trial, to delfelnd onelsellf in pelrson or through lelgal as-
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sistancel, and to obtain thel appointmelnt of lelgal assistancel; thel right to elxaminel or have l 

witnelssels elxamineld; thel right to havel thel frelel assistancel of an intelrpreltelr if nelcelssary; 

and thel right not to bel compellleld to telstify against onelsellf or to confelss guilt. 

Thel third selction, which contains additional provisions, includels thel right to spel-

cial protelction if thel suspelct or delfelndant is a minor; thel right to appelal against a velrdict 

or selntelncel; thel right to compelnsation in thel casel of a wrongful conviction; thel right not 

to bel trield or punisheld again for a crimel for which a final velrdict has beleln issueld or for 

which an acquittal has beleln issueld; and thel right not to bel found guilty of an act or 

omission which, at thel timel of its commission, did not constitutel a crimel. 

Baseld on thel intelrnational lelgal instrumelnts melntioneld abovel, it is clelar that 

countriels around thel world havel relcognizeld thel situations faceld by individuals in con-

flict with thel law, particularly wheln thely arel subjelcteld to coelrcivel melasurels imposeld by 

law elnforcelmelnt officials. This concelrn arisels from thel potelntial arbitrary application of 

such melasurels, which could relsult in violations of thel fundamelntal rights of suspelcts or 

delfelndants.(Selptian Joddiel Dwianur Sukono & Bambang Santoso, 2024)Particular atteln-

tion is paid to individuals arrelsteld or deltaineld by law elnforcelmelnt officials, elmphasizing 

thel importancel of providing thelm with an “elffelctivel opportunity” to challelngel thel law-

fulnelss of such coelrcivel melasurels belforel a judgel or through judicial melchanisms elstab-

lisheld undelr positivel law. Thel purposel of this judicial ovelrsight is to relvielw and asselss 

thel lawfulnelss of thel coelrcivel melasurels takeln. If it is found that such melasurels welrel 

carrield out arbitrarily by law elnforcelmelnt officials, thel procelss must bel stoppeld im-

meldiatelly, and thel suspelct or delfelndant must bel provideld with just compelnsation for thel 

harm suffelreld (Zahrulswelndar, 2022). 

In summary, thel elxistelncel of a preltrial deltelntion institution providels lelgal 

guarantelels for thel imposition of relstrictions on a suspelct's libelrty, elnsuring that such 

relstrictions arel not imposeld arbitrarily. Convelrselly, if thelsel guarantelels fail, it can relsult 

in human rights violations. Nelvelrthellelss, thel preltrial procelss is an intelgral part of thel 

lelgal systelm, and thel law itsellf is an objelct of lelgal policy (Firmansyah & Farid, 2022). 

Howelvelr, an analysis of lelgal provisions, judicial practicels, and elmpirical data relvelals 

structural imbalancels in thel preltrial procelss relgarding accelss to lelgal relmeldiels. Although 

thel preltrial melchanism is formally delsigneld to control thel elxelrcisel of coelrcivel powelr by 

law elnforcelmelnt officials, it largelly elxcludels witnelssels and victims from thel right to 

challelngel or relspond to preltrial delcisions. This elxclusion belcomels a selrious problelm 

wheln a preltrial delcision annuls a suspelct's status or halts an invelstigation, outcomels that 

ofteln havel direlct and deltrimelntal conselquelncels for witnelssels and victims. 

Thel preltrial institution is onel of thel important instrumelnts introduceld by thel 

Criminal Proceldurel Codel (KUHAP) sincel thel elnactmelnt of Law Numbelr 8 of 1981. 

Preltrial is prelselnt as a form of innovation in thel Indonelsian criminal proceldurel law 

systelm to elnsurel supelrvision of thel actions of law elnforcelmelnt officelrs, elspelcially 

invelstigators and public proselcutors, so that thely do not conflict with thel law and do not 

violatel human rights (Suhardjo, 2019). Unlikel most judicial institutions, preltrial 

proceleldings arel not standalonel courts. Thely do not havel elqual standing with district 

courts or courts of appelal or cassation. Preltrial proceleldings arel fully intelgrateld with elach 

district court and arel carrield out as onel of thel additional dutiels assigneld by thel Criminal 

Codel.(Munthel elt al., 2024)This institution is provideld as a melans of supelrvision with thel 

aim of elnforcing law, justicel and truth horizontally (Kadri Husin and Budi Rizki Husin, 

2022) 

Structurally, thel preltrial phasel is undelr thel supelrvision and guidancel of thel Chielf 

Justicel of thel rellelvant District Court. All administrativel mattelrs, pelrsonnell, elquipmelnt, 

and funding fall within thel purvielw of thel district court.(Widyastuti elt al., 2020)This 
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makels thel preltrial helaring not a selparatel elntity, but rathelr a functional unit that is an 

intelgral part of thel first-instancel judicial systelm. This charactelristic distinguishels thel 

preltrial helaring from spelcializeld judicial institutions that typically havel an indelpelndelnt 

structurel, such as statel administrativel courts or relligious courts. Preltrial helarings are l 

found only in district courts and not in high courts or thel Suprelmel Court. 

Thel main function of a preltrial helaring is to elxaminel and delcidel whelthelr thel 

arrelst, deltelntion, telrmination of invelstigation and telrmination of proselcution arel lelgal 

(Lian & Purba, 2017) Following thel delvellopmelnt of thel Constitutional Court's delcision, 

thel authority of preltrial helarings was elxpandeld to telst thel validity of deltelrmining some-

lonel as a suspelct (Firmansyah & Farid, 2022). This elxpansion has an important melaning in 

protelcting thel rights of suspelcts belcausel thel procelss of deltelrmining somelonel as a suspelct 

is ofteln a crucial point that has an impact on limiting individual freleldom. 

Prel-trial elxamination is limiteld to formal truth-finding, which aims to elnsurel that 

thel proceldurels and provisions of criminal proceldural law havel beleln complield with by 

law elnforcelmelnt officials (Yunita, 2023). Formal truth diffelrs from matelrial truth, which 

is thel focus of elxamination of thel substancel of a criminal casel. Formal truth asselsse ls 

whelthelr thel actions of thel authoritiels arel in accordancel with proceldurels, whilel matelrial 

truth asselssels thel substancel of thel crimel itsellf. Hartono, M. S., & Yuliartini, 2020). This 

limitation is crucial to prelvelnt ovelrlapping authority beltweleln thel preltrial helaring and 

thel main casel helaring. An elxamplel of thel application of this principlel can bel seleln in Su-

prelmel Court Relgulation (Pelrma) Numbelr 4 of 2016, which elmphasizels that thel elxami-

nation of a relquelst to deltelrminel whelthelr a suspelct is valid or not only includels an as-

selssmelnt of formal aspelcts, namelly thel prelselncel of at lelast two valid pielcels of elvidelncel, 

without dellving into thel matelrial aspelcts of thel casel. This provision prelvelnts thel preltrial 

judgel from delciding on thel substancel of thel criminal casel, which should bel telsteld in the l 

main casel helaring. With this modell, thel preltrial belcomels an important proceldural con-

trol melchanism. It elnsurels that elvelry stelp takeln by invelstigators and public proselcutors 

is fully in accordancel with criminal law proceldurels. In othelr words, thel preltrial is an in-

itial bulwark that protelcts thel principlel of lelgal celrtainty, protelcts human rights, and 

prelvelnts abusel of authority by law elnforcelmelnt officials. 

3.2. Prel-trial Lelgal Relgulations  

Preltrial proceleldings arel normativelly relgulateld in Articlels 77 to 83 of thel Criminal 

Codel. Thelsel articlels elxplain thel preltrial authority, elxamination proceldurels, typels of 

delcisions produceld, and limitations on lelgal relmeldiels against thosel delcisions. In the l 

criminal proceldural law systelm, preltrial delcisions arel catelgorizeld as formal or non-final 

delcisions. This melans that thelsel delcisions do not elnd thel elxamination of thel main 

criminal casel. In judicial practicel, thelsel typels of delcisions arel ofteln relfelrreld to as 

"deltelrminations" or "intelrim delcisions" (tusseln velrdicts), which delcidel proceldural 

aspelcts belforel thel main casel is fully elxamineld. 

Articlel 82 Paragraph (2) of thel Criminal Proceldurel Codel relquirels judgels to clelarly 

statel thel relasons and lelgal basis for preltrial delcisions. This is important to elnsure l 

transparelncy and accountability, considelring that preltrial delcisions can havel a significant 

impact on thel continuation of a criminal casel. For elxamplel, if thel judgel delcidels that thel 

deltelrmination of a suspelct is invalid, theln thel suspelct's status belcomels invalid, and the l 

invelstigation procelss against him must bel stoppeld. 

In thel contelxt of telsting whelthelr thel deltelrmination of a suspelct is lelgally valid, 

Suprelmel Court Relgulation Numbelr 4 of 2016 providels important guidancel. Articlel 2 

paragraph (2) of thel Suprelmel Court Relgulation statels that judgels only asselss thel 

elxistelncel of at lelast two valid pielcels of elvidelncel, without elntelring into thel matelrial of thel 
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casel. Furthelrmorel, Articlel 2 paragraph (4) elmphasizels that elvidelncel in thel preltrial stagel 

rellatels only to formal aspelcts. This provision elmphasizels that thel preltrial stagel focusels 

on thel validity of thel proceldurel, not on proving thel substancel of thel allelgeld crimel. 

Articlel 83 paragraph (1) of thel Criminal Proceldurel Codel stipulatels that an appelal 

cannot bel fileld against a preltrial delcision. Howelvelr, thel prelvious Criminal Proceldurel 

Codel provideld an elxcelption through paragraph (2), namelly that in thel elvelnt that the l 

preltrial delcision delclareld thel cancelllation of thel invelstigation or proselcution invalid, thel 

intelrelsteld party could submit a final delcision to thel Suprelmel Court. This elxcelption was 

latelr relmoveld by thel Constitutional Court through Delcision Numbelr 65/PUU-IX/2011. 

With this relmoval, thel room for filing lelgal action against thel preltrial delcision belcamel 

increlasingly limiteld, so that thel preltrial delcision belcamel final and binding. 

In preltrial only elxaminel and delcidel what is not includeld in thel matelrial of thel 

casel, so it is not in thel form of a criminal casel delcision, only relgarding thel lelgality or 

othelrwisel of thel actions of officials involveld in thel invelstigation and proselcution 

elxamination. Melanwhilel, according to Articlel 224 of thel Criminal Proceldurel Codel, that 

"a relquelst for cassation can only bel submitteld against a court delcision in thel form of a 

"criminal casel delcision", theln thel preltrial delcision is truly outsidel thel scopel of Articlel 224 

of thel Criminal Proceldurel Codel belcausel it is "not a criminal casel delcision", so it cannot be l 

relquelsteld for cassation (Andi Sofyan, 2017). 

Relgarding thel limits of a judgel's authority in ovelrseleling thel actions of law 

elnforcelmelnt officelrs, elach country has its own relgulations. In thel Uniteld Statels lelgal 

systelm, for elxamplel, a singlel judgel (magistratel judgel) has a dual rolel as both an 

invelstigating judgel and an elxamining judgel. This diffelrs from thel preltrial systelm in 

Indonelsia, as stipulateld in thel Criminal Proceldurel Codel (KUHAP), whelrel thel preltrial 

judgel only pelrforms thel function of elxamining judgel, namelly limiteld to telsting thel 

lelgality of actions against individual rights such as arrelst, deltelntion, or confiscation 

without substantivel authority relgarding thel status of propelrty rights thelmsellvels belcause l 

thelrel has not beleln a final court delcision (Tornado, 2018). 

In thel systelmprelliminary helaringsJudgels play a crucial rolel in elnsuring that thel 

chargels fileld by proselcutors arel baseld on velrifiablel facts. Furthelrmorel, judgels arel also 

taskeld with invelstigating thel background or causels of thel crimel belforel thel casel is 

relfelrreld to thel nelxt lelvell of court. In contrast, in thel Indonelsian criminal proceldurel 

systelm, as stipulateld in thel Criminal Proceldurel Codel (KUHAP), preltrial judgels do not 

havel thel authority to deltelrminel whelthelr a casel is worthy of procelelding to trial. Thel 

delcision to continuel or discontinuel proselcution relsts elntirelly with thel Public Proselcutor. 

Onel aspelct that nelelds to bel useld as elvaluation matelrial within a comparativel 

framelwork is thel abselncel of preltrial judgels' authority in asselssing thel substancel of thel 

casel.In practicel, preltrial judgels only elxaminel whelthelr thel formal administrative l 

relquirelmelnts for implelmelnting coelrcivel melasurels havel beleln melt. Thely only elxaminel 

whelthelr thel formal relquirelmelnts havel beleln melt and do not elxaminel thel matelrial 

relquirelmelnts at all, elveln though thel lattelr arel thel most important considelration wheln 

law elnforcelmelnt officelrs apply coelrcivel melasurels to a pelrson (Tornado, 2018). 

Articlel 95 of thel Criminal Proceldurel Codel (KUHAP) elxpands thel rights of 

individuals, particularly suspelcts, to selelk reldrelss and relhabilitation if thely arel victims of 

unlawful lelgal action. Thelsel rights apply in a varielty of circumstancels, including 

unlawful arrelst without a valid lelgal basis, unlawful deltelntion that doels not comply with 

lelgal proceldurels, unfoundeld proselcution, trials that violatel human rights, or othelr lelgal 

actions that conflict with applicablel laws and relgulations. This provision elnsurels that 

suspelcts who elxpelrielncel lelgal injusticel havel a formal melchanism to reldrelss thelir rights 

and selelk reldrelss for thel lossels thely havel suffelreld. Articlel 77 of thel KUHAP, as amelndeld 
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by Constitutional Court Delcision No. 21/PUU-XII/2014, elxpands preltrial authority 

belyond thel relvielw of arrelst and deltelntion to includel thel lelgality of suspelct 

deltelrmination, selarchels, and selizurels. This strelngthelns lelgal protelction and judicial 

ovelrsight. 

Relflelcting on thel delmands of lelgal delvellopmelnts, thel objelct of preltrial motions 

has elvolveld from what is stipulateld in Articlel 1 numbelr 10 in conjunction with Articlel 77 

of thel Criminal Proceldurel Codel. This belgan with thel lelgal findings by thel preltrial judgel 

of thel South Jakarta District Court in Delcision Numbelr 38/Pid.Prap/2012/PN.Jkt.Sell 

(Deltelrmination of Suspelct as Objelct of Preltrial), theln turneld out to bel a prelceldelnt for 

selvelral subselquelnt preltrial delcisions, lelgal discovelriels by preltrial judgels through the l 

following delcisions: (a)Judgel of thel South Jakarta District Court in Delcision Numbelr 

38/Pid.Prap/2012/PN.Jkt.Sell. (Deltelrmination of Suspelct as Objelct of Preltrial); (b) South 

Jakarta District Court Judgel in Delcision Numbelr 04/Pid.Prap/2015/PN.Jkt.Sell. 

(Deltelrmination of Suspelct as Objelct of Preltrial); (c) South Jakarta District Court Judgel in 

Delcision Numbelr 97/Pid.Prap/2017/PN.Jkt.Sell. (Deltelrmination of Suspelct as Objelct of 

Preltrial); (d) Judgel of thel ELndel District Court, Class II, Florels NTT in Delcision Numbelr 

02/Pid.Prap/2018/ PN.ELnd (Telrmination of Invelstigation as thel objelct of Preltrial). 

3.3. As Preltrial Application Against thel Protracteld Invelstigation Procelss by thel Suspelct 

Thel basis for a preltrial motion baseld on thel protracteld invelstigation procelss can bel 

elxplaineld from two lelgal pelrspelctivels, namelly from a positivel and progrelssivel lelgal 

pelrspelctivel. 

a. According to thel Positivel Lelgal Pelrspelctivel 

Thel law is not madel to burdeln, troublel, delcelivel, infelriorizel, delstabilizel and disturb 

thel community, whelthelr from a physical, matelrial or psychological aspelct so that 

(KUHAP) is aimeld at protelcting thel community from thel arbitrarinelss of thel authoritiels, 

melaning that thel proceldurels for handling criminal acts in thel KUHAP arel aimeld at 

protelcting thel community from thel arbitrarinelss of thel authoritiels. 

Onel of thel stagels in handling a matelrial criminal casel is thel invelstigation. Thel official 

authorizeld to handlel it is thel invelstigator. In this "jurisdiction," thel invelstigator is 

relquireld to conduct thel invelstigation whilel obselrving human rights, spelcifically thel 

rights of thel suspelct, who is relcognizeld by thel Criminal Proceldurel Codel as a human 

beling who has not beleln "honoreld" as guilty. Thel status of a pelrson involveld in a lelgal 

casel whilel still a suspelct melans thely must bel trelateld as individuals frelel from thel stigma 

of beling a pelrpeltrator of a crimel. Suspelcts arel lelgal subjelcts who telst thel lelvell and quality 

of profelssionalism of law elnforcelmelnt (invelstigators) in carrying out thelir dutiels. The l 

human rights of "illelgitimatel" suspelcts arel violateld by elmpowelrmelnt practicels stelmming 

from powelr and thel dramatization of casels. 

Unfortunatelly, thel elmpirical relality within thel "work arela" of invelstigations has not 

yelt aligneld with thel idelals formulateld by thel Criminal Proceldurel Codel. Wel still 

frelquelntly helar and relad in thel mass meldia about practicels that violatel thel idelals of thel 

Criminal Proceldurel Codel, melaning that thel invelstigativel procelss is not yelt absolutelly 

normativelly guideld by correlct and fair invelstigativel rulels.(Tornado, 2018) As in thel 

casel-In this casel, thel suspelct's status relmains in limbo following a preltrial ruling 

delclaring him lelgally a suspelct. It is unclelar wheln thel suspelct's casel will bel submitteld to 

thel court for elxpelditeld trial. This has implications for thel suspelct's human rights, such as 

nelgativel stigma from thel public and elveln his family, beling prelvelnteld from travelling 

abroad, losing thel right to hold public officel, and so on. 

Articlel 8 paragraph (3) b of thel Criminal Proceldurel Codel statels that "In thel case l 

whelrel thel invelstigation is considelreld compleltel, thel invelstigator hands ovelr 
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relsponsibility for thel suspelct and elvidelncel to thel public proselcutor". Jo articlels 108, 109, 

110. Wheln thel invelstigation procelss belgins, how long it takels and is complelteld by the l 

policel, this is not spelcifically elxplaineld relgarding thel timel pelriod, thel compleltion of thel 

invelstigation is only guideld by thel fact that all matelrial elvidelncel has beleln fulfilleld, theln 

thel invelstigation is considelreld compleltel and theln handeld ovelr to thel public proselcutor. 

That this is clelarly thel Criminal Proceldurel Codel doels not havel thel spirit that the l 

implelmelntation of law elnforcelmelnt is fast and guarantelels thel rights of somelonel who is 

strongly suspelcteld of committing a crimel. 

In thel Criminal Proceldurel Codel (RKUHAP), thel nelw provisions relgarding preltrial 

proceleldings do not yelt authorizel thel preltrial institution to deltelrminel thel timel limit for 

invelstigations, but arel relgulateld selparatelly in thel invelstigation chaptelr, stating that 

invelstigations arel limiteld. Thel validity or othelrwisel of thel telrmination of an invelstigation 

is onel of thel objelcts of elxamination in preltrial proceleldings. Relquelsts for submission arel 

limiteld only to invelstigators, public proselcutors, or third partiels, in this casel, witnelssels, 

victims/relportelrs. Thelrel is no roomA suspelct can relquelst or proposel telrmination of an 

invelstigation if thel invelstigation drags on, elspelcially if it lasts morel than fivel yelars, and 

this harms thel suspelct's rights. Undelr thel currelnt Criminal Proceldurel Codel, thel 

telrmination of a suspelct's status is achielveld by telrminating thel invelstigation. 

Baseld on this, it can bel concludeld that from a positivel pelrspelctivel, a preltrial motion 

baseld on thel protracteld invelstigation procelss cannot bel useld as a basis for a preltrial 

motion belcausel thelrel arel no lelgal relgulations govelrning this mattelr. 

 

b. According to thel Progrelssivel Law Pelrspelctivel 

Telrmination of an invelstigation doels not havel to bel accomplisheld through a Lelttelr 

of Ordelr to Telrminatel an Invelstigation (SP3). Prolongeld handling of a casel without 

justifiablel relason can also bel catelgorizeld as a form of telrmination of an invelstigation. As 

in thel casel ofThel corruption of a formelr melmbelr of thel Boyolali Relgelncy DPRD who 

attelndeld thel plelnary selssion to approvel changels to thel 2004 Boyolali Relgelncy Relgional 

Budgelt relgarding thel Approval of thel Deltelrmination of Changels to Relgional Relgulation 

No. 4 of 2004, whosel invelstigation procelss was protracteld, can bel catelgorizeld as an 

illelgal telrmination of thel invelstigation. Casels in thel proselcution procelss havel an 

elxpiration limit, whilel wheln somelonel belcomels a suspelct or is in thel invelstigation procelss 

thelrel is no timel limit, so if thel suspelct status is attacheld to somelonel who continuels or is 

lelft in limbo without lelgal clarity. 

Thel lelgal pelrformancel of invelstigators from 2006 to 2012 was non-elxistelnt, thus it 

can bel constructeld as a form of matelrial telrmination of thel invelstigation. Thel 

invelstigator's authority in invelstigating a crimel will bel lelgally flaweld by thel elxistelncel of 

a protracteld invelstigation procelss. Thel unlimiteld timel of invelstigation is onel of thel 

factors driving thel protracteld invelstigation procelss. Protracteld invelstigations whilel thelrel 

is no timel limit on thel invelstigation pelriod will relsult in human rights violations for thel 

suspelct, belcausel thelrel is no clarity about thel nelxt lelgal procelss for thel suspelct, it is 

possiblel that thel suspelct status can hold somelonel's lelgal status hostagel to belcomel an 

"eltelrnal suspelct". 

Thel author's vielw of this casel lelans morel toward a progrelssivel lelgal pelrspelctivel. 

Progrelssivel law reljelcts thel vielw that law is melrelly a closeld normativel telxt and instelad 

positions law as an instrumelnt for protelcting human dignity.(Muh. Ridha Hakim, 

2016)Protracteld invelstigations relflelct thel failurel of thel law to protelct individuals from 

statel arbitrarinelss. Thelrelforel, preltrial judgels—in thel spirit of progrelssivel law—havel the l 

moral and lelgal lelgitimacy to makel intelrpreltivel brelakthroughs to elnsurel that lelgal 

objelctivels arel achielveld. Thel progrelssivel intelrpreltation of Articlel 77 of thel Criminal 
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Proceldurel Codel is not intelndeld to crelatel nelw law, but rathelr to furthelr elmpowelr thel 

preltrial institution as a chelck on law elnforcelmelnt and as a manifelstation of justicel 

relsponsivel to relal injusticel. 

Justicel and lelgal celrtainty arel prioritizeld first and forelmost, namelly lelgal justicel. In 

thel currelnt elra, Indonelsian law has relvelrseld thel principlel of justicel and lelgal celrtainty, 

prioritizing lelgal celrtainty ovelr lelgal justicel. Thel rationalel for prioritizing lelgal justicel is 

that it must bel balanceld among all individuals, without favoring any particular group. 

Oncel justicel is achielveld, lelgal celrtainty can bel achielveld as elxpelcteld by thel peloplel of thel 

nation and statel.(Putri & Arifin, 2019) 

4. Conclusions 

This study concludes that the absence of clear statutory time limits for criminal investi-

gations under the Indonesian Criminal Procedure Code (KUHAP) has created structural 

vulnerabilities that allow protracted investigations, resulting in legal uncertainty and se-

rious violations of suspects’ human rights. The restrictive formulation of Article 77 

KUHAP, which limits the object of pretrial review to formal and enumerated actions, has 

proven inadequate to address the phenomenon of undue delays in investigations, leav-

ing suspects trapped in a prolonged and indefinite legal status. 

From a progressive law perspective, prolonged investigations conducted without 

active, concrete, and genuine investigative efforts should not be treated merely as ad-

ministrative inefficiency but should be construed as a form of material termination of 

investigation. Such conditions reflect abuse of authority and contradict the principles of 

due process, the presumption of innocence, and the constitutional mandate of prompt, 

simple, and low-cost justice. Accordingly, pretrial mechanisms should be repositioned as 

effective judicial control instruments capable of preventing arbitrary law enforcement 

practices. 

To address these gaps, it is recommended that lawmakers introduce clear statutory 

time limits for each stage of criminal investigation, with explicit provisions for extensions 

that are strictly regulated, limited in duration, and subject to judicial review by pretrial 

judges. Investigators should also be required to submit regular progress reports to the 

prosecutor, who has the authority to monitor, accelerate, or terminate inactive cases. In 

cases of unreasonably prolonged investigations despite active oversight, pretrial judges 

should be empowered to treat the delay as material termination, thereby safeguarding 

suspects’ rights and upholding due process. Recognizing undue delay as a justiciable 

object of pretrial review is essential to restore the balance between state authority and 

individual rights, ensuring legal certainty, justice, and human dignity within Indonesia’s 

criminal justice system. 
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